STATE OF NORTH DAKOTA
ATTORNEY GENERAL'S OPI NI ON 94-F- 30

Dat e issued: Cct ober 18, 1994
Request ed by: Stephen J. Rice
Wal sh County State's Attorney
- QUESTI ONS PRESENTED -

l.
Whet her townshi ps nmust file conprehensive zoning ordinances in
the office of the county auditor before they are considered to
have zoned.

1.
Whet her a resolution adopting township zoning needs to be
passed by the township electors at their annual neeting.

- ATTORNEY GENERAL'S OPI NI ONS -

l.
It is my opinion that townships do not need to file
conprehensi ve zoning ordinances in the office of the county
auditor before they are considered to have zoned.

1.
It is ny further opinion that a resolution adopting township
zoni ng does not need to be passed by the township electors at
t heir annual neeting.

- ANALYSES -
l.

Township zoning is governed by N.D. C C 7 58-03-11 through
58-03-15. These statutes provide, in part:

58-03-11. Est abl i shment of zoning districts -
Limtation - Scope of zoning regulations and
restrictions. For the purpose of pronmoting the

127



ATTORNEY GENERAL'S OPI NI ON 94- 30
Oct ober 18, 1994

health, safety, norals, or the general welfare, or
to secure the orderly devel opnent of approaches to
muni ci palities, the board of township supervisors
may establish one or nore zoning districts and
within such districts may, subject to the provision
of chapter 54-21.3 [state building code], regulate

and restrict t he erection, construction
reconstruction, alteration, repair, or use of
bui l dings and structures, the height, nunmber of

stories, and size of buildings and structures, the
percentage of |ot that nay be occupied, the size of
courts, yards, and other open spaces, the density of
popul ati on, and the location and use of buildings,
structures, and land for trade, industry, residence,
or other purposes. Al | such regulations and
restrictions nmust be uni form throughout each
district, but the regulations and restrictions in
one district may differ from those in other
districts. No regulation or restriction, however,
may prohibit or prevent the use of land or buil dings
for farmng or any of +the normal incidents of
farm ng. The provisions of sections 58-03-11
t hrough 58-03-15 nmay not be construed to include any
power relating to the establishnment, repair, and
mai nt enance of hi ghways or roads.

58-03-12. Basis for township zoning regul ations
and restrictions. I [ Cti

The regulations and restrictions
bl i shed anshi . isir] |

with
reasonabl e consideration as to the character of such
district, its peculiar suitability for particular
uses, the normal growth of the municipality, and the
various types of occupations, industries, and |and
uses wthin the area, and nust be designed to
facilitate traffic novenent , encourage orderly

growth and developnent of the nmunicipality and
adj acent areas, and pronmote health, safety, and
general welfare. The conprehensive plan nust be a
statenent in docunented text setting forth explicit
goals, objectives, policies, and standards of the
jurisdiction to guide public and private devel opnent
within its control.

58-03- 13. Townshi p zoning conm ssions - Menbership

- Reports and recommendations - District boundaries -
Hearings -Notice. The board of township supervisors of a
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township desiring to avail itself of the powers conferred
by sections 58-03-11 through 58-03-15 shall establish, by
resol ution, a township zoning comm ssion to recomend the
boundaries of the various township zoning districts and

appropriate regul ati ons and restrictions to be
est abl i shed t herein. . . . [ The t ownshi p
zoni ng] comm ssion shall make a prelimnary report and
hol d public hearings thereon before submtting its final
report and recommendations to the board . . . of township
supervisors. The board . . . of township supervisors my

t hereupon establish, and from tinme to time change, the
boundaries of township zoning districts and establish,
anmend, suppl enment , and enforce regul ati ons and
restrictions I n such districts. No reqgulation,

restriction, or boundaries becone effective until after a
pub!ig hearing thereon at_mmich parties in interest and
descrlptlon of any [and thhln_ any zoning dlstrlct

established by a zoning commssion together wth any
Car I L1 bl ished there I

filed_ mﬂth_ the governing bodies of the township and

made 1o the boundaries _of the zon!no districp or the

regulations or restrictions established therein. such
I be filed I

N.D.C.C. 7?7 58-03-11, 58-03-12, 58-03-13 (enphasis supplied).

These statutes require that a conprehensive plan be
devel oped.? The board of township supervisors creates a
townshi p zoning conm ssion. After holding hearings, the
township zoning conmmssion submts a final report and
reconmmendations to the board of township supervisors regarding
the boundaries of township zoning districts and appropriate
regul ations and restrictions to be established therein. The
board of township supervisors may then establish the
boundaries of township zoning districts and establish and
enforce regulations and restrictions in those districts. The
regulations and restrictions of the board of township

INND.C.C. ? 58-03-11 through 58-03-15 do not specify
whet her the board of township supervisors or the township
zoni ng comm ssion devel ops the conprehensive plan. It would
appear that the board of township supervisors would have such
authority, but could delegate it to the township zoning
conmmi ssi on.
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supervisors establishing the township zoning districts nust be
made in accordance wth the conprehensive plan. "The
description of any land within any zoning district established
by a zoning comm ssion, together wth any regulations and
restrictions established therein nust be filed wth the
governi ng bodies of the township and municipalities concerned,
and in the event amendnents are made to the boundaries of the
zoning district or the regulations or restrictions established
therein such anmendnents nust be filed in the same manner."
N.D.C.C. ? 58-03-13. These statutes do not require the filing
of any docunents in the office of the county auditor.
Therefore, it is nmy opinion that townships do not need to file
conprehensive zoning ordinances in the office of the county
audi tor before they are considered to have zoned. The statute
does say that "[n]o regulation, restriction, or boundaries
beconme effective until after a public hearing thereon at which
parties in interest and citizens have an opportunity to be
heard.”" N.D.C.C. ? 58-03-13.°2

After receiving from the township zoning conmm ssion a final
report and recommendations regarding the boundaries of the
various township zoning districts and appropriate regul ations
and restrictions to be established therein, the board of
townshi p supervisors may establish the boundaries of township
zoning districts and establish and enforce regulations and

restrictions in such districts. N.D.C.C. ? 58-03-13.

Various statutes discuss neetings of township electors. "The
el ectors of each township annually shall assenble and hold a
township neeting on the third Tuesday in March . . . ."
N.D.C.C. ? 58-04-01. Special township neetings my be held
for specified purposes. See N.D.C.C 7?7 58-04-02. "The
qualified electors present on the day of the annual or speci al
meeting nust be called to order by the township clerk, or, if

’See N.D.C.C. ? 58-01-04, however, which states that three
years after the adoption or amendnent of township resol utions
or regul ations it is conclusively presunmed that t he
resol utions or regulations were adopted or anended as required
by | aw.
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he is not present, the qualified electors may elect by
accl amation one of their nunber to act as chairman for the
purpose of calling the neeting to order and to act as clerk

after the selection of a noderator.” N.D.C.C. ? 58-04-05."
"Al'l questions upon notions made at township nmeetings nust be
determned by a mpjority of the electors voting." N.D. C. C
? 58- 04- 06.

Ot her statutes address neetings of the board of township
supervi sors. "The board of township supervisors shall hold
regul ar neetings on the second Tuesday in March, on the fourth
Tuesday in March, and on the second Monday in June of each
year, except that in the discretion of the township
supervisors the neetings provided for the second Tuesday and
fourth Tuesday in March may be held on the sane day as the
annual township neeting as provided in section 58-04-01."
N.D.C.C. ? 58-06-03. "The board of township supervisors nay
adjourn fromtime to time and in cases of energency my hold
special neetings on the call of the township clerk on three
days' notice." N D.C.C ? 58-06-04.

The statutes distinguish between neetings of the township
where township electors conduct business, and neetings of the
board of township supervisors where the board of township
supervi sors conduct busi ness. It is nmy opinion that the
statute authorizing the board of township supervisors to
establish zoning districts and regul ations and restrictions in
such districts, does not require a vote of the township
el ectorate. Cf, 1965 N.D. Op. Att'y Gen. 441 (a statute
stating townships may relinquish their power to enact zoning
regulations to the county by resolution of the board of
townshi p supervisors does not nean that a resolution nust be
passed by the township electorate); Bank of Park River v, Town
of Norton, 104 N.W 525 (N.D. 1905) (a statute stating the
townshi p board is authorized to purchase any road grader does
not nmean that such purchase nust be approved by the township
el ectorate).

In conclusion, it is my further opinion that a resolution
adopting township zoning does not need to be passed by the
township electors at their annual neeting.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. ? 54-12-01. | t
governs the actions of public officials until such tine as the
gquestions presented are decided by the courts.
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Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: Leah Ann Schnei der
Assi stant Attorney General
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